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SUBIECT: Brokerage Loans and Lines of Credit Final Rules

In accordance with the Regulations Committee direction on May 13, 2002, the
Cffice of General Counsel has prepared the attached draft final rules implementing the
statutory amendment to the Federal Election Campaign Act, 2 U.S.C. 431 et seq.,
contained within the Depariment of Transportation and Related Agencies Appropriations
Act, 2601, The amendment exempts from the definition of “contribution,” loans derived
from advances on a candidate’s brokerage account. credit card. home cquity line of credit,
or other ling of credit available to the candidate. All additions 1o and deletions and

changes from the text of the current rules have been indicated by double underlining and
strikethroughs.

Recommendation

The Office of General Counsel recommends that the Commission incorporale this
rulemaking into the current Bipartisan Campaign Reform Act rulemaking projects.

In the altemnative, a Commission vate is required to approve the attached final
rules and Explanation and Justification for publication in the Federal Kegister and
transmittal to Congress.
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AGENCY:

ACTION:

SUMMARY:

DATES:;

FEDERAL ELECTION COMMISSION
11 CFR parts 100, 104, and 113
[NOTICE 2007 - |
BROKERAGE LOANS AND LINES OF CREDIT
Federal Election Commmission.
Final Rules and transmittal of regulations to Congress.
The Department of Transportation and Related Apgencigs
Appropriations Act, 2001, amended the Federal Election
Campaign Act (“FECA™ or “the Act™) to allow a candidate
to obtain a loan derived from an advance on a candidate’s
brokerage account, credit card, home equity line of credit,
or other line of credit available to the candidate. The
Federal Election Commission (“Commission") is 1s5Uing
this final rule to implement this amendment to the FECA
inciuding reporting requirements. Further information is
provided in the supplementary information that follows,
Further action, including the publication of a document in

the Federal Register announcing an effective date, will be

taken after these regulations have been before Congress for

30 legislative days. 2 U.S.C. 438(d).
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FOR FURTHER

INFORMATION

CONTACT: Ms. Rosemaiy C. Smith, Assistant General Counsel, or Ms.
Mai T. Dinh, Attorney, 999 E Street, NW., Washington,
D.C. 20463, (202} 694-1650 or (800) 424-9530.

SUPPLEMENTARY

INFORMATION; As part of its 1999 |egislative recommendations to

Congress, the Commission sought guidance “...on whether candidate committees may
accept contributions which are derived from advances from a financial institution, such as
advances on a candidate’s brokerage accounts, credit card, or home equity line of
credit...” See 1999 Fed. Election Comm. Annual Rep. at 43 {2000). The Commission
recogmized that, since the FECA was first enacted, financial institutions have created new
financing producis to allow consumers meore aceess to credit. The Commission
recommended that the FECA be amended (0 allow candidates to access these new forms
of credit to finance their campaigns for federal office, provided that the extension of
credit is done in accordance with applicabie law, under commercially reasonable terms
and by persons who make these loans in the normal course of their business. Id.

In the Department of Transportation and Related Agencies Appropriations Act,
2001, Congress amended the FECA (2 U.8.C. 431(8%B)) to exciude from the definition
of contribution “a loan of money derived from an advance on a candidate's brokerage
aceount, credit card, home equity Tine of credit, or other line of credit available to the
candidate...” The amendment also included the three conditions contained in the

Comnussion’s legislative recommendation described above. The Department of
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Transportatien and Related Agencies Appropriations Act, 2001, became Pubiic Law 106-
346 on October 23, 2000,

The Commission is issuing these final rules to implement this amendment to the
FECA. The final ries also include the reporting requirements associated with obtaining
and repaying loans derived from brokerage accounts, credit card advances, and lines of
credit. In addition to publishing the final niles in the Federal Register, the Comrmission is
submitting these final rules to Congress for 30 legislative days before publishing an
effective date. See 2 U.S.C. 438(d). This submission will satisfy the requirements of the
Administrative Procedures Act, 5 U.S.C. 553(d), and the Congressional Review of
Agency Rulemaking Act, 5 U.S.C. 801(a)(1), requiring agencies to submit final rules to
the Speaker of the House of Representatives and the President of the Senate and to
publish them in the Federal Register at least 30 calendar days before they take effect. The

final rules on brokerage loans and lines of credit were transmitted o Congress on [date].

Explanation and Justification

On July 25, 2001, the Commission published a Notice of Proposed Rulemaking
(“*NPRM”) containing its proposal to make the regulatory changes that would implement
the amendment to the FECA to permit candidates to recejve advances from their

brokerage accounts, credit cards, home equity lines of credit, or other fines of credit, 66

' Public Law 106-346 included other statutary chaniges regarding reporting of independent expenditures,
which has been addressed in a separate rulernaking. Sec Independent Expenditure Reporting Final Rules,

67 FR 12334 (March 20, 2002},




2]

[£1]
It

FR 38576. The Commission raised several issues in the NPRM and solicited comments
on those issues, as well as the proposed rules in general. The Commission also
announced that it would hold a public hearing on September 19, 2001, if there were
sufficient requests to testify. The deadline for submitting comments and requesting to
testify at the public hearing was August 24, 2001. Because the Commission did not
receive any requests to testify, it canceled the public hearing. The notice of the
cancellation was published in the Federal Register on September 11, 2001. 66 FR 47120.
The Comnussion received only one comment, which was from Mr. Scott Holz, Senior

Counsel at the Board of Govermnors of the Federal Reserve System.

Amendment to Definitions of Contribution and Expenditure

L1 CFR 100.7 Contribution (2 U.S.C. 431{8}).

1. (ieneral Provistons on Brokerage Loans and Lines of Credit

In order te exempt loans covered by this amendment to the FECA from the
definition of “contribution,” the final rules amend 11 CFR 100.7(b} by changing the
introductory language of paragraph (b)11) and adding a new 11 CFR 100.7{b)22} to
include brokerage loans, credit card advances, and other lines of credit made to
candidates as among the items that are not considered contributions. The amended and
new paragraphs track the Janguage of the amendment to the FECA meluding the
condinons set forth, along with some additional clarifications and guidance regarding

reporing requirements,
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The Commission recognizes that commercial banks offer various iines of credit to
their customers. Because the amendment to the FECA specifically establishes different
critena for lines of credit for candidates, the Commission is amending
11 CFR 100.7(b){11) to exempt specifically brokerage loans, credit card advances, and
other lines of credit extended to candidates from the requirements of bank loans
contained in section 100.7(b)(11). The final rules amend paragraph (b)(11) by adding a
sentence at the end ol the introductory text that states that brokerage loans, credit card
advances, and other lines of credit made to candidates under section 100.7(b){22) are not
subject to section 100.7(b){11). This exception also inciudes overdrafts made o petsonal
checking or savings aceounts of candidates because overdraft protection is one form of a
line of credit. Thus, overdrafts made on a candidate's personal bank accounts are subject
to the requirements of new section 100.7(b}(22). It is important to note that section
100.7¢(b)(11) will still apply to all loans and lines of credit made to a political committee
and to conventional bank loans made to a candidate, No substantive comments were
received regarding this issue,
2._Endorsers. Guaraniors, and Co-signers

New paragraph (b)(22) implements the three statutory requirements for obtaining
a loan denved from an advance on a candidate’s brokerage account, credit card, home
equity line of credit, or other line of credit, which are: that the loan is made in accordance
with applicable law; that the loan is made under cotnmercially reasonable lerms; and that
persons making the loans make such loans in the normal course of their business. This
new regulation also addresses situations where there are endorsers, guarantors, or co-

signers of these loans, New paragraph (b}22), similar to current paragraph {b)11),
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provides that an endorser, guarantor, ot co-signer is considered a contributor for the
amount that the endorser, guarantor or co-signer is liable. This information must be
disclosed on the revised schedule D.  See below. The exception is when the endorser,
guarantor, or co-signer is the spouse of the candidate and the candidate’s share of
collateral used to obtain 2 secured loan equals or exceeds the amount of the loan. See 11
CFR 100.7(a)(1Xi}D). Under proposed section 106.7(b)(22)(1i)(B) it the NPRM, when a
spouse is an endorser, guarantor, or co-signer of an unsecured loarn, the spouse would not
be considered a contributor if the candidate uses, in connection with the campaign, only
one-half of the available credit. The Commissicn sought comments on whether the
regulations should allow the candidate to use the entire amount of the available credit for
use n connection with a camipatgn in instances where the loan is in the ordinary course of
business and the candidate is liable for the entire amount of the loan even though the
spouse has endorsed, guaranteed, or co-signed for the loan. The Commission received no
comments on this issue, In order lor new section 106.7(bX22)1i)(B} to be consistent with
the existing requirements of current paragraphs 100.7(a) 1))} D) and (b){11) regarding
spauscs who are endorsers, guarantors, or co-signers,! the Commission decided not to
change the language in the proposed rule. Because no collateral is offered for unsecured

debt, one-half of the available credit is a reasonable amount.

* Paragraph 100.7¢a)(1){i}D}, which paragraph (b3 11) adopts by reference, states that:
The spouse shall not be considered a contributer to the candidate's campaign if ihe value of the
candidate’s share of the propetty equals or exceed, the amount of the toan which is used for the

candidate’s campaign,
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Finally, section 432(e}(2) of the FECA and 11 CFR 101.2 state that a candidate is
an agent of the candidate’s authorized committee when he or she obtains a loan for use in
connection with a campaign, Given that Public Law 106-346 did not distinguish loans
denved from an advance on the candidate’s brokerage account, credit card, home eguity
line of credit, or other line of credit, from other types of loans, a candidate who obtains
these loans for use in connection with the candidate’s campaign is acting as an agent for

his or her authorized commitiee under 2 U.5.C. 432{e) and 11 CFR 101.2,

3. Loans for Routine Tiving Expenses

In addition to provisions described above, new section 100.7(b)(22) contains a
provision that addresses loans derived from an advance on the candidate’s brokerage
account, credit card, home equity line of credit, or other line of eredit that are used for the
candidate’s routine living expenses. The Commission has determined that such lovans
would not violate 2 U.S.C. 439a or 11 CFR 113.2(d), prohibiting persenal use of
campaign fimds. The loan, however, must be repaid from the candidate’s personai funds.

The Commission sought comment in the NPRM on whether the final rules should
contain a descriptive and/or inclusive definition of the phrase “personal living expenses.”
The Commission did not receive any comments on this question. Upen further
examination of 11 CFR part 100, the Commission has determined that “personal living
expenses” are no different than “routine living expenses" as described in 11 CFR
100.8(b){22). Because it is unnecessary to introduce a new term into the regulations in
this instance, the Commission has decided to use “routine living expenses™ in new section

100.7(b)(22)(i11) instead of “'personal living expenses,”
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Although the final rules do not define “personal living expenses,” the
Commission has determined that it may be useful if this Explanation and Justification
includes examples of items that are considered to be “routine living expenses,”
recognizing that it would be impossible to describe every possible expense of s candidate
that s not for the purpose of influencing the candidate's election to Federal office. The
examples are: (1} houschold items or supplies, including food, furniture, and accessories;
(2} funeral, cremation, or burial expenses; (3} clothing, other than clothmg purchased 1o
attend campaign related events or appearances; {4) tuition payments, other than those
associated with training relating to the campaign; (5) morigage, rent, and utility payments,
and maintenance and repair expenses associated with residential real property; {8}
mvestment expenses such as acquiring securities on margin if no amount of the
investment and its proceeds are used for the purpose of influencing the candidate’s
election for Federal office; (7) vehicle expenses, including loan payments, £as, Imsurance,
maintenance, and repair; (8) charitable donations unless the candidate recelves
compensation for services to the charitable entity that become personal funds of the
candidate and then are used for the purpose of influencing the candidate’s election for
Federal office; and (9) travel expenses if the travel is unrelated to the campaign.

A. Loans Used Exclusivelv for Routine Livineg Expenses

In the NPRM the Commission sought comments on whether the final rule should
require the candidate’s authorized committee to report loans used exclusively for the
candidate’s routine Hving expenses. The Commission did not receive any comments on
this issue. 1f a candidate used all of the loan proceeds for routine living expenses, then it

logically follows that none of the loan proceeds is used for the purpose of influencing the




candidate’s election for federal office. Therefore, the Commission concludes that the
reporting requirements in the final rule, which remains unchanged from the proposed
rule, are a reasonable approach to loans used for this purpose. Under new paragraph
100.7(b N 22111} A). loans used solely for routine living expenses do not need to be
reported in accordance with 11 CFR part 104,

B. Loans Used for Routine Living Expenses and for the Pumose of Influencing

the Candidate’s Election for Federal Office.

Unlike ioans that are used exclusively for routine living expenses, the final rules
require reporting of loans that are used both for routine living expenses and for the
purpose of influencing the candidate’s election for federal office. Under new section
100.7(b)(22)(i1i)}(D), if a loan or an advance that is derived from the candidate’s
brokerage aceount, credit card, home equity line of credit, or other line of credit is used
for the purpose of influencing the candidate’s election for Federal office and for other
purposes, including routine living expenses, then the portion that is used for the purpose
of influencing the candidate’s election for Federal office must be reported under 11
C.F.R. part 104. For example, if a candidate establishes a margin account with a
brokerage firm to acquire additional securities on margm and {o obtain nen-purpose credit
to finance the campaign, then the non-purpose credit used to finance the campaign must
be reported, but the credit used to purchase securities purchased on margin does not need
to be reported.

C._Repayments of Loans Used for Routine Living Expenses by Third Parties

Under new paragraphs (b){22)(iii)}{C), the candidate’s principal campaign

committee must report a lean that is used for routine living expenses if a third party,
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except the candidate’s spouse, repays, guarantees, endorses, or co-signs the loan, in part
orin whole. The third party is deemed 1o make a contribution in the amount of the
endorsement, guarantee, or liability and this amount would be subject 10 the limitations
and prohibitions of the FECA. See 11 CFR 113.1(g}{(6). Thus, if a third party repays,
guarantees, enderses, or co-signs the ioan, the authonzed committes must report the loan
and the repavment under 11 CFR 104.3, 104.8 and 104 .9,

D. Defining “Used for the Candidate's Campaign”

In addition to seeking comment on whether the term “personal living expenses’ 15
sufficiently descriptive and inclusive, the Commission also sought comment on whether
the final rules should define the scope of the phrase “used for the candidate’s campaign,”
which is included In proposed section 100.7(b)(22)ii)(A) in the NPRM and iz derived
from 2 TLS.C. 432{e)2). No comments concerning this issue were received. After
additional analysis, the Commission decided not te define the phrase “used for the
candidate’s campaign.” Rather, the phrases “nsed for the candidate's campaign” and
“‘used in connection with the campaign™ (in proposed section 100.7{b)(22(1)¥B) in the
NPRM) have been replaced by the phrase “used for the purpose of influencing the
candidate’s clection for Federal office™ in the final rules. This new phrase is derived
from the statutory language in 2 U.S.C. 431(8)¥A)1).) The amendment to the FECA, that
15 the basis of this rulemaking, added loans derived from an advance on a candidate’s

brokerage account, credit card, home equity line of cradit, and other lines of credit

? The statutory tanguape states that “[t]he term "contmibution® includes - {1y any gift, subscriprion. loan,
advance, or deposit of money or anythung of value made by any person for the purpase of intluencing any

election for Federal affice:..."
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available to the candidate to the list of valuable services in 2 U.S.C. 43 1{8)(B) that are
not considered as contributions. It is appropriate to use similar terminology because
regulatory language should reflect the statutory language on which it is based and section
100.7 is grounded in 2 U.S.C. 431(R).

The only difference is that the regulatory language of new paragraph 100.7(2)(22)
limits the application to the candidate's election, not to any election, for Federal office.
For example, if Candidate X uses a draw on his own personal line of credit to make a
contribution to Candidate Y's campaign, then Candidate X’s commtittee does not have to
report the draw.

The fial rules do not contain a definition of “used for the purpose of influencing
the candidate’s election for Federal office™ because the meaning of the phrase “for the
purpose of influencing any election for Federal office™ has been extensively discussed in
advisory opinions, enforcement actions (matter ynder review or "MUR"), and court eases.

See e.2. FEC v. Ted Haley Cong. Comm., 852 F.2d 111, 114-16 (9" Cir. 1998); Advisory

Opinions 1983-12, 1990-5, and 1992-6; MUR 3918 {Hyatt for Senate). The court cases,
advisory opinions, and enforcement actions provide guidance on when a loan is being
used for the purpose of influencing the candidate’s election for Federal office.

E_Bank Loans Used for Routine Living Expenses

The NPRM sought comments on whether the final rules should make similar
clarifications regarding the reporting of bank loans that are used salely for the candidate’s
personal hiving expenses. The Commission did not receive any comments on this issue.
The FECA standards for bank loans are higher than those for loans derived from a

candidate’s brokerage account, credit card, home equity line of credit, or other lines of

Il
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credit. Bank loans are required, among other things, to be made on a basis that assures
repayment and must be subject to a due date or amortization schedule, requirements that
do not generally exist for loans derived from a candidate’s brokerage account, eredit card,
home equity line of credit, or other lines of credit. See 2 U.S.C. 431(8)(B)}vii{II). Thus,
the FECA already provides for greater safeguards ensuring repayment of bank loans.
Consequently, the Commission has conciuded that it is not necessary to amend the bank
loan rules at this time to address more specifically loans whose proceeds are used for

routine living expenses.

4. Repayments of Loans By Authorized Committees to Either the Candidate or the
Lending Institulion.

Under new section 100.7(b}(22)(iv), the candidate’s authorized committee will have the
option of repaying the loan directly to the lending institution ot 1o the candidate. The
NPRM included an altemative approach as to how the candidate’s authorized committee
must accept and use the proceeds of a loan derived from a candidate’s brokerage account,
credit card, home equity line of credit, or other lines of credit, and repays that toan. The
alternative approach set out in the proposed nules would require that the initial receipt and
cventual repayment of the loan must pass through the candidate’s personal account. In
other words, the lending institution must disburse the loan proceeds to the candidate who
would then loan or contribute the money to the authorized committee. If the candidate
loans the money to the authorized committee, the committee would be required 1e repay
the loan to the candidate, not to the lending inétitution, and the candidate would then
repay the lending institution. If the candidate makes a contribution as a gift 10 the

campaign, the committee would not repay either the candidate or the financial institution,

12
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The Commission did net receive any comments to this altemmative approach. The
final rules do not adopt this altemative approach in order to allow the candidates and their
authonzed committees the flexibility to structure and manage these loans in a manner that
fits their needs and circumstances. Requiring that the disbursement and repayment of
these loans pass through the candidate’s personal bank account may be burdensome and
nefficient for some candidates and their committees. Therefore, the final rules allow the
candidate and the authorized committee to decide whether the disbursement of the loan
proceeds and the loan repayments should pass through the candidate’s personal bank
account or be paid, and repaid, directly between the financial institution and the
autherized committee.

5. Other Amendments to 11 CFR 100.7{b)

The final rules delete an obsolete reference in the introductory text of 11 CFR
100.7(b)(11} to the Federal Savings and Loan Insurance Corporation {“FSLC™). The
FSLC has been disselved and its deposit insurance respongibilities have been transferred
to the Federal Deposit Insurance Corporation pursuant to the Financial Institutions

Reform, Recovery, and Enforcement Act of 1989, P.L. 101-73 {August 9, 19893,

11 CFR 100.8 Expenditure

Currently, 11 CFR 100.8(b)(12) exempts bank Ioans from the definition of
“expenditure” and contains parallel Janguage to that found in the exceptions to the
definition of *‘contribution” in section 100.7¢(b¥11). The final rules exempt loans denved
from advances on a candidate’s brokerage account, credit card, home equity line of credit,

or other Ime of credit available to the candidate, from the definition of “expenditure” by

13
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amending section 100.8(b)(12) and by adding a new section 100.8(b)}24). The
amendments to section 100.8(b){12) are similar to the amendments to section
100.7(b)(11). See above. New section 100.8(b)(24) adopts, by reference, the language of

new section 100.7(b}22).

Reporting Requirements

The NPRM included several reporting requirements pertaining to loans derived
from an advance on a candidate’s brokerage account, credit card, home equity line of
credit, or other line of credit for use in connection with the candidate’s campaign. Under
the proposed rules, the candidate’s principal campaign committee would report
transactions between the lending institution and the candidate, and between the candidate
and the principal campaign committes.

The NPRM also included an altemative reporting approach and sought comments
on the approach. Under this alternative, a commiltee would he required only to report
certain limited information about loans derived from advances on brokerage accounts,
credit cards. home equity lines of credit, or other lines of credit when the candidate has
ioaned or contributed outright, as a gift, such funds to the committec. This information
would include the name of the institution and any applicable interest rute and the due
date, but nol each subscquent draw once a line of credit has been established. F urther, in
the situation where the candidate has loaned the funds to the cornmittee, the committes
would only be required to report repayments to the candidate, and would not report the

repayments by the candidate 10 the lending institution. This limited reporting approach

14




1 would be applied to loans from banks as well as to the loans derived from other sources
2 covered by the recent statutory amendment. It would rely on the complaint and aundit

3 processes to monitor situations where the lending institution forgives the loan, in part or
4 in whole, or where the candidate relies on third parties to make the repayments to the

5 lendmg mstitution. The Commission did not receive any comments on this alternative.
&  The Commission has decided 1o adopt this altemative reporting approach. The new

7 reporting reguirements are described below.

9 11 CFR 104.3 Contents of reporis.

0 As noted above, the final miles require that loans derived from an advance on 2

1t candidate’s brokerage account, credit card, home equity line of credit. or other line of

12 credit for use m connection with the candidate’s campaign, be reported by the candidate's
13 prineipal campaign commitiee. The requirements are set forth in several sections in 11

14 CFR part 104. In section 104.3, the candidate’s principal campaign committee is required
t5  toreport the loan of money from the candidate as a receipt under revised paragraph

16 {a)3){vil)(B). Itis also required to report any repayment of the loan to the candidate as a
17 disbursement under revised paragraph {b)M2)1ni){A). These two paragraphs are arnended
18 1o reflect that loans from the candidate may derive from a bank loan or an advance from a
12 brokerage account, credit card, home equity line of eredit or other lines of credit available
20 to the candidate.

21 Under the final rules, section 104.3(b)}4)(iii) is amended to specifically mclude

2  persons who receive repayments from a reporting committee of loans derived from an

23 advance on a candidate's brokerage account, credit card, or lines of credit, as among

15
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those who must be identified and itemized in the report. “Persons” in this new section
include candidates and lending institutions. Scction 104 3{b}(4)1v) is dcleted, removing
the requirement that the principal campaign committee report each person who receives a
repayment from the candidate.

Current 11 CFR 104.3(d) describes the requirements for reporting debts and
obligations. The final rules amend this paragraph to set forth the new reporting
requirements for loans derived from advances on a candidate’s brokerage account, credit
card, home equity line of credit and other lines of credit and for bank loans made to
candidates. First, the introductery language of paragraph (d) is amended to make clear
that these advances must be reported if they are used for the candidate’s campaign even if
the advances were rcceived before the individual became a candidate for federal office.
Second, the reference to “candidate™ in paragraph (d)(1) is deleted to exclude bani loans
to candidates from the reporting requirements of that paragraph. Thus, bank loans to
candidates no longer need to be reported in Schedule C or C-1 but political commitiees
must continue to report the information listed i paragraph (d)(i) in Schedule C-1 and C-
P-1.

The final rules add a new section 104.3{d}{4) to describe the information that must
be disclosed 1n the report about loans to candidates, including bank loans. The new
paragraph requires authorized commitiees to disclose loans detived from an advance from
a candidate’s brokerage aceount, credit card, or line of credit an new Schedule D.
Revisions to the form wiil be transmitied to Congress at a later point, and will become

effective at the same time as the amendmenis to the regulations.

16
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Under new section 104.3(d)(4}, committees are required to disclose the following
informatien: date, amount and interest rate of the loan; name and address of the lending
institution; and type and value of collateral or security, if any. The Commission did not

receive any comments pertaining to this section.

11 CFR 104.8 Uniform reporting of receipts.

Current 11 CFR 104.8 requires that certain receipts, including loans, be disclosed
on Schedule A. The final niles add new paragraph (g) to section 104.8 (o describe how
receipt of bank loans to candidates and loans derived from an advance from a candidate’s
brokerage account, credit card, or line of credit must be reported on Schedule A. When
the candidate’s committee receives the funds directly from the lending institution or from
the candidate {as a loan or a contribution, as a gift}, it is reported as an itemized entry on
Schedule A. A cross reference to section 100.7(b)22)11i) is also included in new section
104.8(g) regarding the reporting of loans obtained solely for the candidate’s routine living
expenses. Unlike the proposed rules, the comrmittee is not required to report loan
disbursements to the candidate. Also, the loan must be continuously reported on
Schedule D until it is extinguished. The candidate may choase either to loan or to
contnibute, as a gift, the loan proceeds to the authorized committee.* If the meney is
designated as a contribution when the authorized committee reports the receipt, then the
authorized committee cannot repay the underlying loan to the financial institution. Any

repayment of the underlying loan would constitute conversion of campaign funds for

* The contribution is not subject to contribution Himitations in 2 U.S.C, 441a{a). See Buckley v. ¥aleg, 424

US.1(1976).

17




(28 )

in

14

15

16

15

20

21

persenal use and is prohibited by 11 CFR 113.2(d). The reporting requirements remain
the same. The contribution, as a gift, from the candidate to the authorized committee
must be reported as an itemized receipt in Schedule A, The underlying loan must be

reported on the revised Schedule D,

11 CFR 104.9 Uniform reporting of disbursements.

Current 11 CFR 104.9 requires that certain disbursements, including loan
repayments, be disclosed on Schedule B. The final rules add new paragraph (f) to section
104.9 to explain how repayments of bank loans to candidates and loans derived from an
advance from a candidate’s brokerage account, credit eard, or line of credit are to be
reporied on Schedulc B. Repayment by the candidate’s commitiee to the lending
mstitution or the candidatc is reported as an itemized entry on Schedule B, Unlike the
proposed rules, the committee is not required by the final rules to report repayments by

the candidate to the lending institution.

11 CFR 104.14 Formal requirements regarding reports and statemenis

Unlike the regulations for bank loans to political committees, the final rules do
not require principal campaign committees to submit to the Commission loan agreements
or similar documents that are connected with a bank loan to the candidate or 2 loan
derived from an advance from a candidate’s brokerage account, credit card, or line of
credit.  However, the zlternative reporiing approach, which the Commission has adopted
in the final rules, contemplates that in leu of requning the candidate’s committee to

disclose detailed information about thesc loans, the final rules would require candidates
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to preserve records pertaining to bank loans to the candidates or loans derived from an
advance from a candidate’s brokerage account, credit card, or line of credit. This will
enable the Commission to conduct investigations and audits when necessary, pursuant to
the enforcement and audit authority. See 2 U.S.C. 437g and 438(b}. Therefore, the final
rules added new paragraph (b)4) 1o section 104.14 that lists the follewing types of
documents that candidates must preserve for three years following the date of the election
for which they were candidates:

a. Records that demonstrate the ownership of the accounts or assets securing the
loans such as statements for aceounts that identify the account holders, the
owners of the credit card account, and the names on the deed for the home
used for a line of credit;

b. Copies of the executed oan agreements and all security and guarantee
statements;

c. Statements of account for all accounts used to secure any loan for the period
the loan is outstanding such as brokerage accounts or credit card accounts, and
statements on any line of credit account that was used for the purpose of
influencing the candidate’s election for Federal office:

d. For brokerage loans or other loans secured by financial assets, documentation
to establish the source of the funds in the account at the time of the loan; and

. Documentation (check copies etc.) for all payments made on the loan by any
PErson.

The NPRM solicited comments on whether to require the candidate’s principal

campaign committee to submit loan agreements and similar documents on loans derived
paign
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from an advance from a candidate’s brokerage account, credit card, or line of credit when
the committee files Schedule D. The Commission did not receive any comments on this
issue. Because the Commission has decided to adopt the alternative reporting approact,
the candidate’s principal campaign committee is not required to submit these documents.
The Commission, however, did receive 4 comment concerning the documents that
are required to be maintained under section 104.14. The NPRM listed the Federal
Reserve’s Form T-4 as among the documents that must be maintained for three years.
The commenter stated that non-purpose credit extended from margin accounts does not
require a Form T-4. Only those that are extended from non-purpose credit accounts
require Form T-4. Also, the brokerage firms generally retain the forms and do not
necessarily provide 2 copy to the customer. Therefore, anthorized committees do not

nead to maintain copies of Form T-4 in their files.

Conforming Amendment

11 CFR 113.1 Definitions

Under the final rules, the third party pavments provisions of the definition of
“personal use” in 11 CFR 113.1{g)(6) is amended to include a repayment, endorsement,
guarantee, or co-signarure of a joan derived from a candidate’s brokerage account, credit
card, home equity line of credit, or other line of credit and used for the candidate’s routine
living expenses within the meaning of “payment.” A cross reference to section

100.7(b)22}) is included in this paragraph.
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Additional Topics on Which No Changes to the Rules Are Being Made

Margin Requirements

The NPRM stated that a loan derived from a brokerage account is obtained by
opening a non-purpose credit account. The commenter pointed out that nNon-purpose
credit can also be extended from margin accounts but they are subject to the limitations
and regulations of Regulation T, 12 CFR part 220. Under 12 CFR 220.6(e), however,
non-purpose credit accounts are not subject to Regulation T's margin requirements but
are subject to the rules of the self regulating organizations (“SRO") that regulate the
cxchanges. Recognizing that non-purpose credil accounts contain similar inherent risks
to margin accounts, the two largest SRO, the New York Stock Exchange (“NYSE™) and
the National Association of Securities Dealers ("NASD™), established minimum
maintenance margins for non-purpose credit accounts that are applicable to the members

in their exchanges.” Generally, the minimum maintenance margin is 25 percent.” That is,

* Margin is the amount paid by the customer when using the broker’s credit 1o purchase securities, The
maintenance margin is the minimurn margin that must be held or raintained in an account, As iomg as the
value of the equity in the customer's eccount exceeds the naintenance margin, the custamer is hot required
to make payments on the loan. A margin call occurs when the value of a customer’s account falls below the
mamienance margin and the brokerage firm issues a demand to a customer to deposit more cash or

secunties into the aceount so that the value of the account increases to at least the maintenance triargin.
& . . -
However, the Federal Reserve Board may amend Regutation T to change the minimum maintenance for

margin accounts. Also. the SRO may change the maintenance margin for non-purpose credit acconnt with

the approval of tie Securities and Exchanpe Commission {SEC),
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4 customer must maintain securities valued at 125 percent of the outstanding non-purpose
credit. Individual brokerage firms may require higher maintenance TMATgins.

Brokerage firms are supposed to issue a margin call if the equity in a customer’s
non-purpose credit account falls below the maintenance margin. Both the NYSE and the
NASD, however, allow firms not to issue a margin call if the firm is willing to take a
charge against its net capital, pursuant to SEC Rule 15¢3-1, for the amount the customer
would have been required to deposit to meet the margin call” See NYSE Rule 431(e)7
and NASD Rule 2520(e)7).

Although this practice may be considered to be in the ordinary course of business,
nevertheless, the candidate would receive something of value - not having to deposit
additionial cash or securities into an account - for free. Essentially, the brokerage firm is
providing additicnal collateral to the candidate without being compensated. Even though
the brokerage firm may provide the same service to other customers who are not seeking
Federal office, the Commission has determined that services offered free of charge by
corporations in the ordinary course of business for promotional or good will purposes {if
these services might otherwise have required consideration} are protibited by
2 U.S.C 441b. See Advisory Opinions 1996-2, 1988-25, 1988-12. Morcover, by not
making the margin call, the candidate has increased his or her risk exposure and may be

less likely 10 be able to repay the loan,

" This practice is not available to non-purpose credit extended from margin accoents because the Federal
Reserve Board's Regulation T requires that brokers issue a margin call when a margin account falls below

the maintenance margin.
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In the NPRM, the Commission sought comments on whether a brokerage firm
that makes a charge against net capital may, under certain circumstances, provide
something of value to candidates which is prohibited by 2 U.S.C. 441b. The Commission
did not receive any comments on this issue. Given the analvsis above, the Commission
has concluded that brokerage firms that take a charge against their net capital instead of
making a margin call on non-purpose credit accounts used by candidates to finance their
campaign are making an unlawful corporate contribution. The final rules do not
specifically address this issue because the Federal Reserve Board and the Securities and
Exchange Commission have primary jurisdiction over these transactions, Rather, should
the situation arise, the Commission may address this issue on a case-by-case basis

through its enforcement or advisory opinion processes.

Repavment and Termination

Loans derived from a candidate’s brokerage account, credit card account, home
equity line of credit, or other lines of credit, present several repayment issues. Under
2U5.C. 432(e)(2), a candidate is considered an agent of the authorized committes when
ebtaining a loan for use in connection with the candidate’s campaign for federal office.
As such, the authorized committee currently has a continuing obligation to report the loan
until it is repaid to the lending institution. In practice, customers are not required to make
payments on the loans derived from a brokerage account unless the value of the non-
purpose credit account falls below the maintenance margm. If the securities in margin

and non-purpose credit accounts continually increase in value, then the customer does not
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have to make any payments. Thus, a candidate could maintain a loan balance wel] afier
the eandidate is no longer seeking federal office.

Currently, 2 committce reports the disposition and repayment of its loans,
mcluding loans to the candidate that are used for campaign purposes, before it can
terminate. For purposes of determining the disposition of these loans, the Commission
sought comments on when a brokerage loan should be considered repaid in full and on
when a committee can terminate. The Commission did not receive any comments on
these questions.

Because the Commission has adopted the alternative reporting approach, the
candidate’s principal campaign committee no lenger must report the candidate’s
repayments directly to the lending institution. Thus, the committee may terminate once it
has repaid (he loans made to the committee even if the underlying loan remains
outstanding against the candidate. However, it is important to note that the candidate
must still preserve the records described in new section 104{b}4) for three vears after the

election cven 1f the commities terminates before that date.

Certification of No Effect Pursuant to 5 US.C. 605(b) (Regulatory Flexibility Act)

The attached final rules do not have a significant econormuic impact on a
substantial number of small entities. The final rules implement the changes to the FECA
expressly permitting candidates (o obtain loans from a wider range of financial
mstitutions. This increases the flexibility that candidates would have to seek financing

for their campaigns. The requirement (o report loans derived from an advance from a
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candidate’s brokerage account, credit card, or line of credit only impacts the candidates
and their campaign committees. It does not have a significant economic mmpact on these
commuttees because they are already required to report all loans that are made in
connection with a federal campaign. Tn fact, the reporting requirements in the final rules
are minimal. The changes will not cause committees to devote much additional time or
resources to comply with the reporting requirements. Therefore, the attached final rules
do not have a significant economic impact on a substantial number of small entities.
List of Subjects

11 CFR Part 100

Elections

11 CFR Part 104

Campaign funds, Political committees and parties, Reporting and recordkeeping
requiretnents

11 CFR Part 113

Campaign funds
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For the reasons set out in the preamble, Subchapter A, Chapter 1 of title 11 of the

Code of Federal Regulations is amended as follows:

PART 100 - SCOPE AND DEFINITIONS (2 U.S.C. 431)
1. The authority citation for part 100 continues to read as follows:
Authority: 2 U.S.C. 431, 434{a)(11), 438 (a}(3).
2. 11 CFR 100.7 is amended by revising the introductory text of paragraph
{b}11) and adding new paragraph (b){22) to read as follows:

§ 100.7. Contribution (2 U.S.C. 431(8)).

L * L] * *

(11} A loan of money by a State bank, a federally chartered depository institution
(including a national bank) or a depository institution whose deposits and
accounts are insured by the Federal Deposit Insurance Corporation; Federal
Savings-end Loan-Insurance Cosporations or the National Credit Union
Administration is not 2 contribution by the lending institution if such loan is
made in accordance with applicable banking laws and regulations and i1s made
in the ordinary course of business. A lean will be deemed to be made in the
ordinary coursc of business if it: Bears the usual and customary interest rate of
the lending institution for the category of loan involved; is made on a basis
which assures repayment; is evidenced by a written instrument; and is subject
to a due date or amortization schedule. Such toans shall be reported by the

political committee in accordance with 11 CFR 104.3(a) and (d). Each
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endorser or guarantor shall be deemed to have contributed that portion of the
total amount of the loan for which he or she agreed to be lizble in a written
agreement, except that, in the event of a signature by the candidate's spouse,
the provisions of 11 CFR 100.7(a)(1}(i)}(D) shall apply. Any reduction in the
unpaid balance of the loan shal? reduce proporiionately the amount endorsed
or guaranteed by each endorser or guarantor in such written agreement. In the
event that such agreement does not stipulate the portion of the loan for which
each endorser or guarantor is liable, the loan shall be considered a contribution
by each endorser or guarantor in the same proportion to the unpaid balance

that each endorser or guarantor bears to the total number of endorsers or

guarantors. For purposes of H-CFRI00-7()11) this paragraph, an overdrait
made on a checking or savings account, other than the persopal accoupt ofa

candidate, shall be considered a contribution by the bank or institution unless:
The overdraft is made on an account which is subject to automatic overdraft

prolection; the overdraft is subject to a definite interest rate which is usual and

customary; and there is a definite repayment schedule. However, this
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Iine of credit, or ing it availabl ¢ candidate, for

the unpaid balance of the loan, advance, or line of credit shall reduce

proportionately the amount endorsed or guaranteed by each engorser or
guarantor in such wtitlen agregment. In the ¢vent that such agreement
does not stipulate the portion of the loan, advance, or line of credit for
whi endo tor -signer is |i; the loan
considered a contnbution by each endorser or guarantor jn the same

r ion to the id halance endorser, guarantor, co-
signer bears to the total number of endorsers or guarantors. However,

if the spouse of the candidate is the endorser, guarantor, or cO-signer
the spouse shall not be degmed 1o make a contribution if:
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lender. The gmount of the repayment shall not exceed the amoynt of

incipal

elcction for Federal office and interest that has acenyed on that

rincipa

didat ort candi ingipal
campaigh committee in accordance with 11 CFR part 104,
" * # * *
3. 11 CFR 100.8 is amended by revising paragraph (b)(12) and adding new

paragraph (b} 24) to read as follows:

the pu
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§ 100.8. Expenditures (2 U.5.C. 431(9)).

» » *

(12) A loan of money by a State bank, a federally chartered depository institution

{including a national bank) or a depository institution whose deposits and
accounts are insured by the Federal Deposit Insurance Corporation, Fedesal-
Bevings-and-Lean-Insuranee Comeration: or the National Credit Union
Administration is not an expenditure by the lending institution if such loan is
made in accordance with applicable banking laws and regulations and is made
in the ordinary course of business. A loan will be deemed to be made in the
ordinary course of business if it: Bears the usual and customary interest rate of
the lending institution for the category of loan involved; is made on a basis
which assures repayment; is evidenced by 4 written instrument; and is subjeet
to a due date or amontization schedule. Such loans shall be reported by the
political committee in accordance with 11 CFR 104.3{a) and (d). Each
endorser or guarantor shall be deemed to have contributed that portion of the
total amount of the loan for which he or she agreed to be liable in a written
agreement, except that, in the event of a signature by the candidate's spouse,
the provisions of 11 CFR 100.7(a) 1}iXD) shall apply. Any reduction in the
unpaid balance of the loan shall reduce proportionately the amount endorsed
or guaranteed by each endorser or guarantor in such written agreement. In the
event that the loan agreement does not stipulate the portion of the loan for

which each endorser or guarantor is liable, the loan shall be considered an
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expenditure by each endorser or guarantor in the same proporticn to the
unpaid balance that each endorser or guarantor bears to the total number of
endorsers or guarantors. For the purpose of H-CER-100-8(b)12) this
paragraph, an overdraft made on a checking or savings account shall be
considered an expenditure unless: The overdraft is made on an aceaunt which
is subject to automatic overdraft protection; and the overdraft is subject to 2

definite interest rate and 4 definite repayment schedule. However, thig

to the candidate, as defined in 11 CFR 100,7(b)(22)

L * * * L

PART 104 - REPORTS BY POLITICAL COMMITTEES (2 U.S.C, 434)
4. The authority citation for part 104 continues to read as follows:
Authority: 2U.8.C. 431(1), 431(8), 431(9), 432 (i), 434, 438(a), 438(b),
439a.
5. 11 CFR 104.3 is amended as follows:

a. Revise paragraph (a)(3)(vii}B},

b. Revise paragraph (b)(2)(i)(A):
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E.

Revise paragraph (b){4)(iii},

Remove the text in paragraph (b){4)(iv) and reserve it;
Revise the introductory text of paragraph {d});

Revise the introductory text of paragraph (d){1); and

Add paragraph (d){4).

Revisions, additions, and deletions are read as follows:

§ 104.3 Contents of reports {2 U.S,C. 434(b), 439(a})

(a)

(b)

* ]
* * -
{Vii} * * L

100 8(b)(24}; and * * b

* * #*
* *

L ¥ L3

(i) * * *

ludi deriv sl an ndi

adv aca s b ac it
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described in 11 CFR 100,7(b)(22) and 100.8(b)(24), from the reporting

committee during the reporting period, together with the date and

amount of such loan repayment;

(iv) Bach-pe

connection-with-the-candidate’s campaign, [Reserved)

* * » * *

(d) Reporting debts and gbligations. Each report filed under 11 CFR 104.1 shall, on
Schedule C or D, as appropriate, disclose the amount and nature of outstanding debts and
obligations owed by or to the reporting committee. Loans, including a loan of money
derived from an advance on a candidate’s brokerage account, credjt card, home equity
iine it, or other |; dit ibed in 11 J(b}(22}), obtained by an

individuai prior 1o becoming a candidate for use in connection with that individual's
campaign shall be reported as an outstanding loan owed to the lender by the candidate's

principal campaign committee, if such loans are outstanding at the time the individual

34




becomes a candidate. Where such debis and obligations are settled for less than their
reported amount ot value, each report filed under 11 CFR 104.1 shatl contain a statement
25 to the circumstances and conditions under which such debts or obligations were
extinguished and the amount paid. Sez 11 CFR 116.7,

(1) In addition, when a political committes obtains a loan from, or establishes z

line of credit at, a lending institution as described in 11 CFR 100.7(b)(11) and

100.8{b)(12}, 1t shall disclose in the next dueraport [eport covering the period
when the loan or ling of eredit was obtained, the following information on

schedule C-1 or C-P-1:

* * *® * *
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§ 104.8 Uniform reporting of receipts.

loa

7.

11 CFR 104.8 is amended by adding paragraph {g} to read as follows:

for

11 CFR 104.9 is amended by adding paragraph (f) to read as follows:

idate’

§ 104.9 Urniform reporting of dishursements.

100.8(b)(24

. itemiz

o
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8. Amend section 104.14 by revising paragraph (b) to read as follows:
§ 104.14 Formal requirements regarding reports and statements.

] * - * *

{b} Each political committee or other person required to file any report or statement
under this subchapter shall maintain all records relevant to-sueh-reports-or-statements as
follows:

(1) Maintain recotds, including bank records, with respect to the matters required
lo be reported, including vouchers, worksheets, receipts, bills and accounts,
which shall provide in sufficient detail the necessary information and data
from which the filed reports and statements may be verified, explained,
clarified, and checked for accuracy and completeness;

{2} Preserve a copy of each report or statement required to be filed under 11 CFR
parts 102 and 104, and all records relevant io such reports or statements:

(3) Keep all reports required to be preserved under 11-CER 10414 this gection
available for audit, inspection, or examination by the Commission or its
authorized representative(s) for a period of not less that 3 years after the report

or statement s filed (See 11 CFR 102.9(c) for requirements relating to

preservation of records and accounts); and
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{iv)

(v}

For brokerage Joans or other loans secured by financial assets,

documentation abli Ly he in th unt at

time of n; a

Daocumentaty rall nis n th by any person.
¥ &

PART 113 - EXCESS CAMPAIGN FUNDS AND FUNDS DONATED TO

SUPPORT FEDERAL OFFICEHOLDER ACTIVITIES {2 U.8.C. 439a)

Q.

1.

The citation authority for part 113 continues to read as follows:
Authortty: 2 U.S.C. 432(h), 438 (a)(8), 439a, 441a.

I1 CFR 113.1 is amended by revising the introductory text in paragraph

{g)6} to read as follows:

§ 113.1 Definitions (2 U.5.C. 439a)

* .

L *
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(6) Third party payments. Notwithstanding that the use of funds for a particular

DATED:

expense would be a personal use under this section, payment of that exXpense
by any person other than the candidate or the campaign committee shail be a
contnbution under 11 CFR 100.7 to the candidate unless the payment would

have been made irrespective of the candidacy, ~Pavment” includes repaymepi,

endersement, guaragtee, or co-signature o a Joan described in R

LI, ST CO-SISTI

Examples
of payments considered o be irrespective of the candidacy include, but are not

immited to, situations where—

* * *

Eavi-:i M. Mason
Chairman
Federal Election Commission

BILLING CODE: 6715-01-U
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